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COMES NOW the Plaintiff, 200 West Capitol, LLC, by and through its attorneys, GILL
RAGON OWEN, P.A., and for its Complaint against the Defendant, Wright, Lindsey & Jennings,
LLP, states and alleges:
PARTIES, JURISDICTION, AND VENUE
1.

Plaintiff, 200 West Capitol, LLC (hereinafter, “Landlord”), is a foreign limited

liability company doing business in Pulaski County, Arkansas.
2.

Defendant, Wright, Lindsey & Jennings, LLP (hereinafter, “WLJ”), is an Arkansas

limited liability partnership with its principal place of business in Pulaski County, Arkansas.
3.

This is an action for Unlawful Detainer pursuant to the Lease (as defined below)

and Ark. Code Ann. § 18-60-301 et seq. and Breach of Contract. Landlord also seeks a Declaratory
Judgment pursuant to Ark. Code Ann. § 16-111-102 et seq.
4.

This Court has jurisdiction over this action. Ark. Code Ann. § 16-13-201.

5.

Venue is proper with this Court. Ark. Code Ann. § 16-60-101.

6.

Landlord seeks damages in an amount that exceeds that required for federal court

jurisdiction in diversity of citizenship actions.

FACTS
7.

Landlord is the owner of the 24-story office building located at 200 West Capitol

Avenue, Little Rock, Arkansas, commonly known as the Bank of America Plaza (hereinafter, the
“Building”).
8.

On or about May 24, 2002, WLJ entered into a Standard Lease Agreement with

Argora Properties, L.P., Landlord’s predecessor in interest. A copy of the Standard Lease
Agreement, together with the Basic Lease Terms incorporated therein, all exhibits and
amendments thereto (hereinafter referred to collectively as the “Lease”) is attached hereto as
Exhibit 1 and incorporated by reference herein.
9.

Pursuant to the Lease, WLJ agreed to lease from Landlord certain premises

containing approximately 52,255 rentable square feet, being known as Suites 1800, 2000, 2100,
2200, 2300, and 2400 in the Bank of America Plaza, 200 West Capitol Avenue, Little Rock,
Arkansas, as more particularly described in the Lease (hereinafter, the “Premises”).
10.

The Lease was assigned to Landlord in 2006.

11.

Pursuant to the Basic Lease Terms of the Lease, WLJ agreed to make payment of

the Basic Rental amount defined therein in monthly installments at the office of Landlord in
advance without demand and without setoff or deduction whatsoever, for each month of the Lease
Term. See Basic Lease Terms attached at Exhibit 1, at p. 2. The Basic Rental monthly installment
schedule was also set forth in the Basic Lease Terms. See id.
12.

Pursuant to Paragraph 4 the Lease, WLJ also agreed to make payment of the Basic

Rental in advance on the first day of each month during the Lease Term. See Exhibit 1.
13.

In entering into the Lease, WLJ agreed and accepted the Premises in its condition

as of the date of WLJ’s occupancy, and waived any defects in any of the Premises and further
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acknowledged that the Premises fully complied with Landlord’s covenants and obligations. See
Exhibit 1 at ¶ 3.2.
14.

Pursuant to Paragraph 8.1 of the Lease, Landlord agreed to use all reasonable efforts

to furnish to WLJ for the occupied portion of the Premises heated and refrigerated air conditioning
as appropriate, during Ordinary Business Hours, and at such temperatures and in such amounts as
are reasonably considered by Landlord to be standard and not in excess of normal office usage.
See Exhibit 1 at ¶ 8.1.
15.

Pursuant to Paragraph 15.3 of the Lease, WLJ agreed “not to enforce any remedy

it may have for any default on the part of the Landlord without first giving written notice by
certified mail, return receipt requested, specifying the default in reasonable detail, to any
Landlord’s Mortgagee whose address has been given to Tenant, and affording such Landlord’s
Mortgagee a reasonable opportunity (at least 30 days) to perform Landlord’s obligations” under
the Lease. See Exhibit 1 at ¶ 15.3.
16.

Pursuant to Paragraph 29 of the Lease, the Parties agreed to the following:

LANDLORD AND TENANT AGREE THAT THERE ARE AND SHALL BE NO
IMPLIED WARRANTIES OF MERCHANTABILITY, HABITABILITY,
FITNESS FOR A PARTICULAR PURPOSE, SUITABILITY FOR TENANT’S
INTENDED USE, OR ANY OTHER KIND ARISING OUT OF THIS LEASE
AND THERE ARE NO WARRANTIES WHICH EXTEND BEYOND THOSE
EXPRESSLY SET FORTH IN THIS LEASE. TENANT’S OBLIGATION TO
PAY RENTAL HEREUNDER IS NOT DEPENDENT UPON THE CONDITION
OF THE PREMISES OR THE PERFORMANCE BY LANDLORD OF ITS
OBLIGATIONS HEREUNDER AND, EXCEPT AS OTHERWISE
EXPRESSLY PROVIDED HEREIN, TENANT SHALL CONTINUE TO
PAY RENTAL, WITHOUT ABATEMENT, SETOFF OR DEDUCTION,
NOTWITHSTANDING ANY BREACH BY LANDLORD OF ITS DUTIES
OR OBLIGATIONS HEREUNDER, WHETHER EXPRESSED OR
IMPLIED.
See Exhibit 1 at ¶ 29. (emphasis added).
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17.

Further, pursuant to Paragraph 28.2 of the Lease, WLJ agreed that “[t]he liability

of Landlord to Tenant for any claim against Landlord under this Lease shall be limited to Tenant’s
actual, direct, but not consequential, damages, and shall be recoverable solely from the interest of
Landlord in the Building and the Land . . . ” See Exhibit 1 at ¶ 28.2.
18.

Pursuant to Paragraph 14.4 of the Lease, WLJ agreed to “defend, indemnify, and

hold harmless Landlord and its agents and employees from and against all claims, demands,
liabilities, causes of action, suits, judgments, attorneys’ fees and expenses for any Loss arising
from . . . Tenant’s failure to perform its obligations under this Lease . . .” See Exhibit 1 at ¶ 14.4.
The Third Lease Amendment
19.

On or about February 28, 2020, the Parties entered into a Third Lease Amendment

(hereinafter, the “Amendment”). A copy of the Amendment is included with Exhibit 1 and is also
attached hereto as Exhibit 2 and incorporated by reference herein.
20.

In executing the Amendment, the Parties agreed and acknowledged that “all terms,

covenants, provisions and agreements contained in the Lease, First Lease Amendment, and Second
Lease Amendment, including, without limitation, any exhibits and addenda thereto, shall be and
remain in full force and effect except as the same are extended and amended by this Amendment.”
See Exhibit 2 at ¶ 1. Similarly, pursuant to Paragraph 15 of the Amendment, the Parties agreed
that “[a]ll other terms stated in the original lease and previous amendments apply and shall remain
in full force and effect.” Id.
21.

Pursuant to the Amendment, the Parties agreed to extend the term of the Lease for

a period of thirty-six (36) months, beginning August 1, 2020 and expiring July 31, 2025. See
Exhibit 2 at ¶ 2.
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22.

Pursuant to Paragraph 4 of the Amendment, WLJ agreed to pay the Basic Rental

Rates set forth therein and, specifically, agreed to monthly rental payments of $64,665 from
August 1, 2020 to July 31, 2021 and $65,797 from August 1, 2021 to July 31, 2022. See Exhibit
2 at ¶ 4.
23.

As described in more detail below, WLJ has failed and refused to make full

payment of its monthly rental obligations under the Lease and the Amendment since November 1,
2020. Specifically, since November 1, 2020, WLJ has willfully failed and refused to pay to
Landlord the total of $400,309.90 in monthly rental payments as required by the Lease and the
Amendment.
24.

WLJ’s justification for its willful refusal to pay rent as required by the Lease is that

Landlord failed to complete certain upgrades or repairs as provided for in Paragraphs 7, 8, 9, and
11 of the Amendment.
25.

Paragraph 7, 8 and 9 of the Amendment each arbitrarily provide for a thirty-percent

(30%) rent abatement in the event of Landlord’s failure to substantially complete the contemplated
work. The thirty-percent (30%) abatement, which equals approximately $19,399.50 per month
when applied separately and $58,198.50 per month when applied simultaneously, as WLJ has done
in certain months, bears no relation to any contemplated or purported damages suffered by WLJ
for Landlord’s purported failure to substantially complete the upgrades and repairs contemplated
by the Amendment.
26.

While negotiating the Amendment, the Parties never discussed the actual damages

WLJ might suffer as a result of Landlord’s failure to substantially complete the upgrades and
repairs contemplated by paragraphs 7, 8, and 9 of the Amendment.
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27.

Paragraph 7 of the Amendment addresses Landlord’s obligations to upgrade and

maintain the Building lobby area and elevator cars no later than October 31, 2020. Specifically,
Paragraph 7 states:
7.
Building Lobby and Elevators. Landlord agrees to upgrade and maintain
common lobby areas and elevator cars in a condition comparable to other Little
Rock CBD Class A office buildings no later than October 31, 2020. Tenant shall
be allowed to review the proposed upgrades and participate in the selection of all
materials and color scheme to be used for this work. In the unlikely event that
Landlord does not complete the upgrades by the above date, Tenant shall be
allowed to make the envisioned upgrades at Landlord's expense and deduct the
actual reasonable cost associated therewith from the rent or, in the alternative,
Tenant may elect to receive a thirty (30%) percent rent abatement from the above
date until work is substantially completed. In such event, upon completion of the
Landlord's work, Tenant shall sign an acknowledgement entitled "Acceptance of
Work Completed" extinguishing the (30%) rent abatement provision specified
herein which will be incorporated as an integral part of this Amendment. (See
Exhibit "A" attached herewith for the scope of work).
See Exhibit 2 at ¶ 7.
28.

As reflected above, the Scope of Work for the Building lobby and elevator upgrades

is more particularly described on Exhibit A to the Amendment.
29.

Similar to Paragraph 7 of the Amendment, Paragraph 8 of the Amendment also

addresses Landlord’s obligations to make certain repairs itemized in Exhibit A to the Amendment
no later than October 31, 2020. Specifically, Paragraph 8 states:
8.
Repairs to Space. Landlord agrees to make repairs specified in Exhibit "A"
no later than October 31, 2020. In the unlikely event that Landlord does not
complete the repairs by the above date, Tenant shall be allowed to make the
specified repairs at Landlord' s expense and deduct the actual reasonable cost
associated therewith from the rent or, in the alternative, Tenant may elect to receive
a thirty (30%) percent rent abatement from the above date until work is substantially
completed. In such event, upon completion of the Landlord's work, Tenant shall
sign an acknowledgement entitled "Acceptance of Work Completed" extinguishing
the (30%) rent abatement provision specified herein which will be incorporated as
an integral part of this Amendment. Landlord further agrees that it will make
additional repairs as needed during the term of the Lease. Landlord further agrees
that if repairs are not made to the Space for which it is responsible within a
reasonable time as specified in the Lease, after proper notice from Tenant, Tenant
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shall be allowed to make such repairs at Landlord's expense and deduct the actual
reasonable cost associated with such repairs from the rent.
See Exhibit 2 at ¶ 8.
30.

In addition to the Building lobby and elevator upgrades provided for in Paragraph

7, Paragraph 8 and Exhibit A to the Amendment provided for the installation of UV resistant film
on certain windows, repair to leaking windows, and calibration of HVAC thermostats. See Exhibit
2.
31.

Exhibit A to the Amendment also contemplates repairs to the Building’s parking

garage structure to be completed on or before March 1, 2021. See Exhibit 2 at ¶ 11. The Parties
agreed to extend the deadline for the repairs to the parking garage to March 31, 2021. See Exhibit
A to Amendment.
32.

Finally, Paragraph 9 of the Amendment addresses Landlord’s obligations to

upgrade the Building heating system and, specifically, states as follows:
9.
Boilers Upgrade. Landlord acknowledges that the Building's existing
boilers are performing as expected for their intended use, but an upgrade to more
energy-efficient equipment can result in significant energy savings to the Building.
Therefore, Landlord has received a proposal to upgrade the heating system which
is made up of two boilers, two pumps and other components. Landlord has recently
upgraded the cooling system by replacing two new energy-efficient chillers and
will upgrade the heating system with new boilers and all its required components
so the entire Building HVAC system by September 30, 2020. In the unlikely event
that Landlord does not complete the upgrades by the above date, Tenant shall
receive a thirty (30%) percent rent abatement from the above date until work is
substantially completed. In such event, upon completion of the Landlord's work,
Tenant shall sign an acknowledgement entitled "Acceptance the Work Completed"
extinguishing the (30%) rent abatement provision specified herein which will be
incorporated as an integral part of this Amendment.
See Exhibit 2 at ¶ 9.
33.

The work contemplated by Paragraphs 7, 8, 9 and 11 of the Amendment (including

Exhibit A thereto) is collectively referred to hereinafter as the “Upgrades and Repairs.”
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34.

As reflected above, Paragraphs 7, 8, and 9 of the Amendment each arbitrarily

provide for a thirty-percent (30%) rent abatement in the event of Landlord’s failure to substantially
complete the work contemplated by each paragraph (such rent abatement provisions are hereinafter
referred to collectively as the “Abatement Provisions.”).
Work Substantially Completed by Landlord Pursuant to the Amendment
35.

To date, all Upgrades and Repairs have been substantially completed by Landlord.

Landlord expended in excess of $400,000.00 towards the Upgrades and Repairs and in full
performance of the Amendment.
36.

Landlord substantially completed all upgrades to the Building lobby and elevator

cabs contemplated by Paragraph 7 and Exhibit A to the Amendment by October 31, 2020. Such
repairs and upgrades included, but are not limited to, the following:
a. Painting of interior lobby and entrance window frames and doors, completed by
CertaPro Painters on or before June 2, 2020. Landlord paid $10,700.00 to have
these upgrades completed.
b. Upgrades to elevator cab interiors completed by Qcab, LLC on or before August
12, 2020. Landlord paid over $21,000.00 to have these upgrades completed.
c. Modern accent wall added to elevator lobby completed on or before September 18,
2020. Landlord paid $4,348 to have this work completed.
d. Updates and/or replacements to elevator cab lights completed by Seyller Electric,
Inc. on or before June 1, 2020.
37.

In addition to the foregoing, Landlord hired and paid a professional interior

designer $1,372.50 to assist with and oversee the refresh of the Building lobby. WLJ was fully
involved in selecting the paint colors, accent wall, and materials for the lobby and elevator panel
upgrades through Allison Architects.
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38.

Based on the foregoing, the upgrades and repairs to the Building lobby and

elevators as contemplated by Paragraph 7 and Exhibit A to the Amendment were substantially
completed by October 31, 2020.
39.

In addition, refinishing work to the Building lobby elevators was substantially

completed by January of 2021. Landlord paid $16,658.10 to have this work completed.
40.

Given the overall scope of the work completed, and the unforeseeable delays

associated with the COVID-19 pandemic, the short delay in the completion of the work done by
the Lee Quiqley Company did not render the Building lobby and elevator upgrades contemplated
by Paragraph 7 and Exhibit A to the Amendment incomplete and did not give WLJ the right to
reduce its monthly rental obligation by thirty-percent (30%).
41.

Notwithstanding the foregoing, WLJ has arbitrarily reduced the monthly rent paid

to Landlord on several months, citing to Landlord’s purported failure to substantially complete the
Building lobby and elevator upgrades.
42.

WLJ’s arbitrary reduction in its monthly rental obligations for purported failures to

complete the work contemplated by Paragraph 7 and Exhibit A of the Amendment is a breach of
the Lease.
43.

Based on the work outlined above, Landlord also substantially completed all

Upgrades and Repairs contemplated by Paragraph 8 of the Amendment, which refers only to work
outlined on Exhibit A to the Amendment.
44.

In addition to the work completed on the Building lobby and elevators, Landlord

also completed the following work in satisfaction of Paragraph 8 and Exhibit A to the Amendment:
a. Repairs to window leaks completed by Western Specialty Contractors of
America or before July 21, 2020. Landlord paid $41,864.00 to have this
work completed; and
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b. Installation of UV resistant film, completed by Arkansas Sun Solutions on
or before October 31, 2020. Landlord paid $14,392.91 to have this work
completed.
45.

Repairs to cracks and exposed rebar on the floor and ceiling of the parking garage

was also completed on more before March 31, 2021.
46.

HVAC thermostats were also calibrated and synchronized on or before October 31,

47.

Notwithstanding the foregoing, WLJ has arbitrarily reduced the monthly rent paid

2020.

to Landlord on several months, citing to Landlord’s purported failure to substantially complete the
upgrades and repairs contemplated by Paragraph 8 of the Amendment and Exhibit A thereto. This
reduction has been applied in addition to the thirty-percent (30%) reduction based on Landlord’s
purported failures to substantially complete the Building lobby and elevator upgrades despite the
fact that the Building lobby and elevator upgrades account for a large portion of the work outlined
in Exhibit A of the Amendment.
48.

WLJ’s arbitrary reduction in its monthly rental obligations for purported failures to

complete the work contemplated by Paragraph 8 and Exhibit A of the Amendment is a breach of
the Lease.
49.

Upgrades to the Building heating system as contemplated by Paragraph 9 of the

Amendment was substantially completed in accordance with the Amendment on or before October
31, 2020.
50.

The upgraded boilers and related components were fully installed and in operation

by the third week of November 2020. Thus, at the latest, Landlord substantially completed the
work described in Paragraph 9 of the Amendment no later than the third week of November 2020
and, thus, there is no basis for any rent abatement related to same.
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51.

Landlord expended approximately $333,867.79 on the boiler replacement and

related upgrades or replacements of related components.
52.

Notwithstanding the foregoing, WLJ has arbitrarily reduced the monthly rent paid

to Landlord on several months, citing to Landlord’s purported failure to substantially complete the
boiler upgrade contemplated by Paragraph 9 of the Amendment. At times, this reduction has been
applied in addition to the thirty-percent (30%) reduction based on Landlord’s purported failures to
substantially complete the Building lobby and elevator upgrades and the thirty-percent (30%)
reduction based on WLJ’s claim that Landlord failed to substantially complete the work
contemplated by Paragraph 8 of the Amendment and Exhibit A thereto.
53.

WLJ’s arbitrary reduction in its monthly rental obligations for purported failures to

complete the work contemplated by Paragraph 9 of the Amendment is a breach of the Lease.
54.

All completed Repairs and Upgrades were completed in a reasonable, workmanlike

manner consistent with industry standards.
55.

To the extent there were any delays in the substantial completion of the Repairs and

Upgrades, Landlord is not liable to WLJ for such delays, and WLJ is not entitled to any reduction
in its rental obligations, as any such delays were attributable to acts of God, shortages of labor or
materials and other causes beyond Landlord’s control including, but not limited to, delays,
shortages and scheduling impediments associated with the COVID-19 pandemic and the
unprecedented winter storm and record low temperatures experienced throughout the state of
Arkansas in February of 2021. See Exhibit 1 at ¶ 28.3.
WLJ’s Acceptance of Work, Subsequent Withdrawal of Same,
and Willful Refusal to Pay Rent as Required by the Lease
56.

On or about January 12, 2021, WLJ completed and signed a document titled

“Completion of Landlord Work Pursuant to Third Lease Amendment,” (hereinafter, the
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“Acceptance of Work”), a copy of which is attached hereto as Exhibit 3 and incorporated by
reference herein.
57.

Pursuant to the Acceptance of Work, WLJ agreed and acknowledged that the

installation of the UV resistant film and the repair work on the window leaks contemplated by
Paragraph 8 and Exhibit A to the Amendment was completed and accepted. See Exhibit 3.
58.

Pursuant to the Acceptance of Work, WLJ agreed and acknowledged that the boiler

upgrade contemplated by Paragraph 9 of the Amendment was completed and accepted. See
Exhibit 3.
59.

Pursuant to the Acceptance of Work, WLJ rejected the Building lobby and elevator

upgrades completed pursuant to Paragraph 7 of the Amendment, however; the only reason
provided was that “lobby painting is not completed or acceptable.” See Exhibit 3.
60.

Despite Landlord spending in excess of $400,000 on Upgrades and Repairs,

Landlord’s substantial completion of all Upgrades and Repairs by the dates set forth in the
Amendment, and WLJ’s written acceptance of much of the work, WLJ has failed to honor its
obligation to extinguish the rent abatement upon execution of the Acceptance of Work and,
instead, has taken the aggressive position that Landlord has failed to substantially complete the
Upgrades and Repairs.
61.

In fact, for the months of April and May of 2021, WLJ paid only ten-percent (10%)

of its rental obligation to Landlord, apparently taking the position that Paragraphs 7-9 of the
Amendment, and the Abatement Provisions therein, entitle WLJ to a ninety-percent (90%)
reduction in rent for Landlord’s purported failures to substantially complete the Upgrades and
Repairs.
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62.

WLJ’s notice of its withdrawal of acceptance of the boiler upgrade came on

February 17, 2021, in the middle of the unprecedented winter storm crises in Arkansas during
which the state experienced record-breaking cold temperatures and one day after the Building lost
power due to rolling outages/blackouts. Despite the circumstances, WLJ advised Landlord that the
new boiler system was inadequate to provide substantial heat to its space and that a thirty-percent
(30%) rent reduction would be applied to reflect that the boiler upgrade had not been adequately
performed.
63.

WLJ also changed course on its written confirmation that Landlord substantially

completed certain work completed to the Building lobby and elevators, citing to such things as
dead insects in the light fixtures and scuffs on the walls to justify a thirty-percent (30%) reduction
in rent.
64.

Since November of 2020, WLJ has arbitrarily reduced its rental payments, paying

anywhere from ten percent (10%) to seventy-percent (70%) of the Basic Rental for each month.
65.

WLJ has not suffered any actual damages as a result of Landlord’s purported

failures to complete the Upgrades and Repairs.
66.

Pursuant to Paragraph 20 of the Lease, WLJ’s willful failure and refusal to pay the

Basic Rental and all other amounts owed to Landlord under the Lease constitute an event of default
under the Lease.
67.

WLJ is currently in default under the Lease in the amount of $400,309.90,

excluding applicable and lawful late fees and interest as permitted by Paragraph 6 of the Lease.
68.

Notwithstanding its position that it has paid all rent due under the terms of the

Lease, WLJ applied only a sixty-percent (60%) reduction to its most recent rental payments for
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June, July and August 2021, indicating that WLJ at least concedes that the ninety-percent (90%)
abatement previously applied was improper.
69.

Due to WLJ’s willful failure and refusal to pay rent due and owing under the Lease,

Landlord delivered WLJ a Notice to Quit on June 3, 2021, demanding possession of the Premises
and other remedies afforded to Landlord under the Lease. A copy of the Notice to Quit it attached
hereto as Exhibit 4 and incorporated herein by reference.
70.

Contemporaneously with this Complaint, Landlord will serve WLJ with a Notice

of Intention to Issue a Writ of Possession.
71.

In support hereof, the Affidavit of Nannette Corbell and accompanying Statement

of Account are attached hereto as Exhibit 5.
COUNT I – UNLAWFUL DETAINER
72.

Landlord restates the allegations set forth in the preceding paragraphs of this

Complaint as if fully set forth herein.
73.

WLJ has failed and refused to meet and fulfill its obligations under the Lease as

described herein and currently stands in default in the amount of $400,309.90, excluding lawful
late charges and lawful interest charges.
74.

WLJ has further breached the Lease and, specifically, the Amendment, by failing

to extinguish the rent abatement after executing the Acceptance of Work accepting the boiler
upgrade and the window waterproofing.
75.

On June 3, 2021, Landlord served WLJ with a notice to quit and demanded in

writing that WLJ vacate and return possession of the Premises to Landlord. See Exhibit 4.
76.

Despite Landlord’s demand, WLJ has failed and refused to surrender possession of

the Premises or otherwise make payment to Landlord as required by the Lease.
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77.

Landlord has performed and continues to perform its obligations under the Lease.

78.

By failing to pay rent when due and refusing to surrender the Premises to Landlord,

WLJ is guilty of unlawful detainer under Arkansas law. See Ark. Code Ann. § 18-60-304.
79.

As a result of WLJ’s unlawful detainer of the Premises, Landlord is entitled to

immediate possession of the Premises and damages in an amount to be determined at trial
including, but not limited to:
a. All back rent and late fees currently owed and accruing until Landlord
retakes possession of the Premises;
b. Actual damages discovered upon retaking possession of the Premises;
c. Liquidated damages in the amount of three (3) times the rental value of the
Premises per month for the time WLJ has unlawfully detained the Premises
as provided by Ark. Code Ann. § 18-60-309(b)(2). See Mendez v. Aguilar,
2010 Ark. App. 268 (affirming award of back rent plus treble damages);
d. All costs incurred by Landlord (including court costs and reasonable
attorneys’ fees and expenses) in obtaining possession of the Premises and
enforcing or obtaining advice concerning Landlord’s rights, remedies and
recourses arising out of the Event of Default, as provided for in Paragraph
21.2 of the Lease
80.

In any event, Landlord’s damages for WLJ’s unlawful detainer shall not be less

than $1,601,239.60.
81.

Should WLJ file a written objection to the claim of Landlord for a writ of possession

in the time prescribed by Ark. Code Ann. § 18-60-307 and continue to possess the Premises during
the pendency of the proceedings under Arkansas’ unlawful detainer statute, Ark. Code Ann. § 1860-301 et seq, WLJ should be ordered to: (a) deposit into the registry of the Court at the time of
filing the written objection a sum equal to the amount of rent due on the Premises ($400,309.90);
(b) continue paying rent into the registry of the Court in accordance with the Lease; and (c) deposit
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all other security determined to be adequate and necessary by the Court. See Ark. Code Ann. § 1860-307.
COUNT II – BREACH OF CONTRACT
82.

Landlord restates the allegations set forth in the preceding paragraphs of this

Complaint as if fully set forth herein.
83.

Landlord, as the assignee of the Lease and successor in interest to Argora

Properties, L.P., and WLJ entered into the Lease.
84.

The Lease requires WLJ to make monthly rental payments in advance of the first

day of each month during the Lease Term.
85.

WLJ has willfully failed and refused to perform make full and complete rental

payments in advance on the first day of each month, including failure to remit full and complete
payments from November 1, 2020 through the date of this Complaint.
86.

WLJ’s refusal to make full and complete monthly rental payments as required by

the Lease is a breach of the Lease.
87.

WLJ has further breached the Lease and, specifically, the Amendment, by failing

to extinguish the rent abatement after executing the Acceptance of Work accepting the boiler
upgrade and the window waterproofing.
88.

WLJ’s willful refusal to make rental payments as required by the Lease and

unlawful enforcement of the Abatement Provisions are also a breach of the implied covenant of
good faith and fair dealing.
89.

Landlord has performed its obligations under the Lease and all amendments thereto,

including substantial completion of all work contemplated by the Amendment.
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90.

At all times, Landlord has furnished to WLJ for the occupied portion of the

Premises heated and refrigerated air conditioning during Ordinary Business Hours (as defined by
the Lease), and at such temperatures and in such amounts as are reasonably considered by Landlord
to be standard and not in excess of normal office usage.
91.

Paragraph 21 of the Lease provides the following:

21.1. Multiple Remedies. Upon any Event of Default, Landlord may, in addition
to all other rights and remedies afforded Landlord under this Lease or by law or
equity, take any one or more of the following actions without notice or demand
except as expressly set forth below in this Paragraph:
(A) Terminate Tenant’s right to possession of the Premises with or without
terminating this Lease by giving written notice thereof to Tenant, in which event
Tenant shall immediately surrender the Premises to Landlord, and Tenant shall
promptly pay to Landlord as damages to Landlord a sum equal to the total of (i) all
Rental and other amounts then due under this Lease, (ii) all amounts due under
Subparagraph 21.2, and (iii) the Net Present Value (as defined below) determined
as of the date of such notice to Tenant, of all amounts due to Landlord under this
Lease during the entire Lease Term, reduced by the Net Present Value, determined
as of such date, of the net amounts (the “Expected Amounts”) which could
reasonably be expected to be received under a Lease covering the Premises and
having a term co-terminus with this Lease. In calculating the Expected Amounts,
the factors to be considered shall include the following: the period of time
reasonably expected to pass prior to the execution of a new lease and the
commencement of payments thereunder, the reasonably expected costs of repairs,
tenant finish out, leasing commissions, advertising, legal fees, architect and space
planning fees and other reasonably expected costs to be incurred in connection with
the leasing of the Premises. The term “Net Present Value” as used herein shall mean
the amount equal to the net sum of a series of payments and expenses expected to
be received and paid over time, provided that before such net payments and
expenses are summarized, each payment or expense shall be discounted to its
present value using a discount rate per annum of one percent plus the rate of interest
then designated by New York Money Center Banks as their prime rate of interest
(as reasonably determined by Landlord);
See Exhibit 1 at ¶ 21.1(A).
92.

In addition, Subparagraph 21.2 of the Lease provides:

Tenant shall pay to landlord all costs incurred by Landlord . . . in (a) obtaining
possession of the Premises, (b) removing and storing Tenant’s or any other
occupant’s property, (c) the reasonable costs of repairing, restoring, altering,
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remodeling, or otherwise putting the Premises into condition acceptable to a new
tenant, (d) performing tenant’s obligations which Tenant failed to perform, and (e)
enforcing, or obtaining advice concerning Landlord’s rights, remedies, and
recourses. . . .
See Exhibit 1 at ¶21.2.
93.

In addition, Subparagraph 21.3 provides that “[a]ny amounts which become due to

Landlord under this Paragraph or otherwise under this Lease shall also accrue interest at the
Contract Rate, whether or not the particular clause of the Lease mentions such interest accrual.”
Accordingly, Landlord is entitled to recover lawful interest on the total amount of unpaid rent to
date.
94.

In addition, pursuant to Paragraph 6 of the Lease, Landlord is entitled to $2,000 for

each of WLJ’s first 2 delinquent payments in November and December of 2020, and for each
delinquent payment thereafter, five-percent (5%) of the delinquent payment to reimburse Landlord
for the cost and inconvenience incurred as a consequence of WLJ’s delinquency.
95.

As a result of WLJ’s breach of the Lease, Landlord is entitled to possession of the

Premises. See Exhibit 1 at ¶ 21.1.
96.

As a result of WLJ’s breach of the Lease, Landlord is entitled to judgment against

WLJ in an amount to be determined at trial including, but not limited to, (a) all rental and other
amounts due under the Lease up to and including the date WLJ surrenders possession of the
Premises to Landlord; (b) all costs incurred by Landlord (including costs and attorneys’ fees) as
described in Paragraph 21.2 of the Lease; (c) the Net Present Value (as defined in the Lease) of all
amounts due to Landlord under the Lease through July 31, 2025; (d) late fees in an amount to be
determined at trial; and (e) lawful interest in an amount to be determined at trial.
97.

Landlord is entitled to recover its attorney’s fees and costs per Ark. Code Ann. §

16-22-308 and Paragraph 21.2 of the Lease.
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98.

Pursuant to Paragraph 14.4 of the Lease, WLJ is also obligated to Landlord to

“defend, indemnify, and hold harmless Landlord and its agents and employees from and against
all claims, demands, liabilities, causes of action, suits, judgments, attorneys’ fees and expenses for
any Loss arising from . . . Tenant’s failure to perform its obligations under this Lease . . .” See
Exhibit 1.
COUNT III – DECLARATORY JUDGMENT
99.

Landlord restates the allegations set forth in the preceding paragraphs of this

Complaint as if fully set forth herein.
100.

Landlord is a person with an interest in the Amendment and, therefore, is entitled

to “have determined any question of construction or validity arising under the . . . contract . . . and
obtain a declaration of rights, status or other legal relations thereunder.” Ark. Code Ann. § 16-111102.
101.

In setting forth the thirty-percent (30%) rent abatement or reduction described in

Paragraph 7 of the Amendment for Landlord’s failure to substantially complete the upgrades to
the Building lobby and elevator, the Parties did not contemplate the damages that would flow from
Landlord’s failure to perform Paragraph 7 and the abatement, which amounts to a rent reduction
of approximately $19,399.50 per month, bears no reasonable proportion to the damages which the
Parties contemplated might flow from Landlord’s failure to complete the Building lobby and
elevator upgrades.
102.

A $19,399.50 reduction in rent is in no way tied to or reflective of any actual

damages suffered by WLJ by virtue of Landlord’s purported failure to substantially complete the
Building lobby and elevator upgrades described in Paragraph 7 and Exhibit A to the Amendment.
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103.

In setting forth the thirty-percent (30%) rent abatement or reduction described in

Paragraph 8 of the Amendment for Landlord’s failure to substantially complete the “Repairs to
Space” described on Exhibit A to the Amendment (which overlap the work described in Paragraph
7), the Parties did not contemplate the damages that would flow from Landlord’s failure to perform
Paragraph 8 and the abatement, which amounts to a rent reduction of approximately $19,399.50
per month, bears no reasonable proportion to the damages which the Parties contemplated might
flow from Landlord’s failure to complete the “Repairs to Space.”
104.

A $19,399.50 reduction in rent is in no way tied to or reflective of any actual

damages suffered by WLJ by virtue of Landlord’s purported failure to substantially complete the
“Repairs to Space” described on Exhibit A to the Amendment.
105.

In setting forth the thirty-percent (30%) rent abatement or reduction described in

Paragraph 9 of the Amendment for Landlord’s failure to substantially complete the boiler upgrade,
the Parties did not contemplate the damages that would flow from Landlord’s failure to perform
Paragraph 9 and the abatement, which amounts to a rent reduction of approximately $19,399.50
per month, bears no reasonable proportion to the damages which the Parties contemplated might
flow from Landlord’s failure to complete the boiler upgrade.
106.

A $19,399.50 reduction in rent is in no way tied to or reflective of any actual

damages suffered by WLJ by virtue of Landlord’s purported failure to substantially complete the
boiler upgrade contemplated by Paragraph 9 of the Amendment.
107.

Based on the foregoing, Landlord requests a declaration by this Court that each of

the Abatement Provisions is an unenforceable contractual penalty.
108.

A contractual provision for liquidated damages is only enforceable if three

conditions are satisfied: (1) that the parties contemplated that damages would flow from a failure
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to perform the contract; (2) that such damages would be indeterminate or difficult to ascertain; and
(3) that the sum bears some reasonable proportion to the damages which the parties contemplated
might flow from a failure to perform the contract. Alley v. Rodgers, 269 Ark. 262, 264 (1980).
109.

In the case of the Abatement Provisions, none of the aforementioned conditions

have been satisfied.
110.

The Parties did not contemplate WLJ would suffer damages if Landlord failed to

complete the Upgrades and Repairs set forth in the Amendment.
111.

Likewise, because no damages were expected, the amount of WLJ’s potential

damages was not difficult to ascertain at the time the Parties entered into the Amendment.
112.

Finally, even if WLJ could have been damaged as a result of Landlord’s failure to

complete the Upgrades and Repairs, a thirty-percent (30%) abatements for each category of
Upgrades and Repairs contemplated by Paragraphs 7-9 and Exhibit A of the Amendment is clearly
an arbitrary figure which bears no proportion whatsoever to the damages that might have flowed
from Landlord’s breach of any of the foregoing paragraphs in the Amendment.
113.

WLJ has suffered no interruption or diminution in business as a result of Landlord’s

purported failure to substantially complete the Upgrades and Repairs identified in the Amendment.
114.

Moreover, the items WLJ has identified as the basis for abating its rent, at least in

part—for example, cleanliness of elevator cabs, clocks failing to display the correct time, scuffs
on walls, dirty ceiling tiles, and dead insects in light fixtures—have not deprived WLJ of the use
and enjoyment of any portion of the Premises, much less ninety-percent (90%) of the Premises.
115.

WLJ’s willful and continued reduction in the amount of rent paid to Landlord based

on the Abatement Provisions is an unenforceable contractual penalty under Arkansas law. See
Muradian v. Haley, 12 Ark. App. 138, 140 (1984) (“where the sum agreed upon bears no
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reasonable relationship to the damages which likely would result following a breach, the amount
agreed upon will be held to be a penalty.”); Johnson v. Jones, 33 Ark. App. 149, 152, 807 S.W.2d
39, 41 (1991) (penalties “cannot be enforced in the courts of the state of Arkansas.”).
116.

In addition to having no relationship to WLJ’s damages, the Abatement Provisions

must also be construed as penal because they entitle WLJ to the same abatement for a partial breach
as a total failure to perform. See Montague v. Robinson, 122 Ark. 163, 167-68 (1916) (holding that
any contractual provision providing for the same liquidated damages for a partial breach and total
failure of performance is construed to be a penalty.).
117.

The Abatement Provisions are also unenforceable as the work contemplated by

Paragraph 7 of the Amendment for “Building Lobby and Elevators” wholly overlaps the work
contemplated by Paragraph 8 of the Amendment for “Repairs to Space.” As a matter of law, two
(2) separate thirty-percent (30%) rent reductions (totaling approximately $38,799.00 per month)
for Landlord’s purported failure to substantially complete the same work is an unenforceable
contractual penalty.
118.

The Abatement Provisions must also be construed as penal because they have no

time constriction. See Roberts Contracting Co. v. Valentine-Wooten Rd. Pub. Facility Bd., 2009
Ark. App. 437, at 18 (“liquidated damages must stop accruing at some point or they will become
a penalty. . . .”). For example, Exhibit A to the Amendment contemplates Landlord making repairs
to “future window leaks within 45 days of notice from Tenant.” A never-ending abatement for an
obligation that might arise in the future is clearly unenforceable.
119.

The Abatement Provisions are unreasonable and greatly disproportionate to any

possible damages WLJ could have suffered.
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120.

Accordingly, Landlord requests a declaration from this Court that each of the

Abatement Provisions are an unenforceable contractual penalty and that Landlord is entitled to full
and complete payment of all rental payments under the Lease.
121.

Pursuant to Ark. Code Ann. § 16-111-111, all parties who may be interested in the

Amendment have been made parties to this action.
WHEREFORE, Plaintiff, 200 West Capitol, LLC, respectfully prays that the Court to enter
an order:
1. Causing a writ of possession to be issued commanding the Sheriff of Pulaski County,
Arkansas to remove Defendant, Wright, Lindsey & Jennings, LLP, from the Premises;
2. In the event WLJ files a written objection to the writ of possession, ordering WLJ to
(a) deposit into the registry of the Court at the time of filing the written objection a sum
equal to the amount of rent due on the Premises: $400,309.90 ; (b) continue paying rent
into the registry of the Court in accordance with the Lease; and (c) deposit all other
security determined to be adequate and necessary by the Court;
3. Awarding Landlord all back rent and late fees currently owed and accruing until
Landlord retakes possession of the Premises;
4. Awarding Landlord actual damages against WLJ for damages discovered upon retaking
possession of the Premises;
5. Awarding Landlord liquidated damages against WLJ in the amount of three (3) times
the rental value of the Premises per month for the time WLJ has unlawfully detained
the Premises as provided by Ark. Code Ann. § 18-60-309(b)(2);
6. Awarding Landlord all costs incurred by Landlord (including court costs and
reasonable attorneys’ fees and expenses) in obtaining possession of the Premises and
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enforcing or obtaining advice concerning Landlord’s rights, remedies and recourses
arising out of the Event of Default, as provided for in Paragraph 21.2 of the Lease;
7. Awarding Landlord judgment over and against WLJ for breach of contract, including
actual damages in an amount to be determined at trial, the costs of this action, and the
award of costs and reasonable attorneys’ fees;
8. Declaring that the Abatement Provisions in the Amendment are unenforceable
contractual penalties, and enter an order requiring WLJ to remit full payment of the
rental rate as set forth in the Amendment; and
9. Awarding Landlord/Plaintiff all other just and proper relief to which it is entitled.

Respectfully submitted,
GILL RAGON OWEN, P.A.
425 West Capitol Avenue, Suite 3800
Little Rock, Arkansas 72201
(501) 376-3800
(501) 372-3359
By: /s/ Aaron M. Heffington
Aaron M. Heffington, Ark. Bar No. 2013227
Danielle W. Owens, Ark. Bar No. 2009192
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THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS
____________ DIVISION
200 WEST CAPITOL, LLC
v.

PLAINTIFF
CASE NO. ____________

WRIGHT, LINDSEY & JENNINGS, LLP

DEFENDANT

AFFIDAVIT OF NANETTE Q. CORBELL
Nanette Q. Corbell, after having been duly sworn, hereby states under oath as follows:
1.

My name is Nanette Q. Corbell and I am over the age of eighteen (18) years, and I

am competent to testify and have personal knowledge of the facts stated in this Affidavit.
2.

I am an owner of Landmark Equity Investment, LLC, which is a member of 200
.

3.

Landlord owns the real property located at 200 West Capitol Avenue, Little Rock,

Arkansas, commonly known as the Bank of America Plaza.
4.

On or about May 24, 2002,

WLJ

entered into

a Standard Lease Agreement
predecessor in interest.
5.

In 2006, the Lease was assigned to Landlord.

6.

Pursuant to the Lease, WLJ agreed to lease from Landlord certain premises

containing approximately 52,255 rentable square feet, being known as Suites 1800, 2000, 2100,
2200, 2300, and 2400 in the Bank of America Plaza, 200 West Capitol Avenue, Little Rock,
Arkansas,
7.

Pursuant to the Basic Lease Terms, which were made part of the Lease, WLJ agreed

to make payment of the Basic Rental amount defined therein in monthly installments at the office
1

of Landlord in advance without demand and without setoff or deduction whatsoever, for each
month of the Lease Term.
8.

Pursuant to Paragraph 4 the Lease, WLJ also agreed to make payment of the Basic

Rental in advance on the first day of each month during the Lease Term.
9.

On or about February 28, 2020, Landlord and WLJ entered into a Third Lease

10.

Pursuant to the Amendment, the parties agreed to extend the term of the Lease for

a period of thirty-six (36) months, beginning August 1, 2020 and expiring July 31, 2025.
11.

Pursuant to Paragraph 4 of the Amendment, WLJ agreed to pay the Basic Rental

Rates set forth therein and, specifically, agreed to monthly rental payments of $64,665 from
August 1, 2020 to July 31, 2021 and $65,797 from August 1, 2021 to July 31, 2022.
12.

WLJ has failed and refused to make full payment of its monthly rental obligations

under the Lease and the Amendment since November 1, 2020.
13.

Specifically, since November 1, 2020, WLJ has willfully failed and refused to pay

to Landlord the total amount of $400,309.90 in monthly rental payments as required by the Lease
and the Amendment.
14.

On June 3, 2021, Landlord served WLJ with a notice to quit and demanded in

writing that WLJ vacate and return possession of the Premises to Landlord.
15.
has failed to surrender possession of the Premises.
16.

Landlord has performed and continues to perform its obligations under the Lease.
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EXHIBIT 1
ANNUAL BASIC WLJ MONTHLY RENT FROM 8/1/20 TO 07/31/2021: $64,665 ($14.85/ft.);
FROM 08/01/2021 TO 07/31/2022: $65,797
TOTAL RENT OWED:
(11/1/2020 through 8/1/2021)
PAYMENTS RECEIVED
11/1/2020
12/1/2020
1/1/2021
2/1/2021
3/1/2021
4/1/2021
5/1/2021
6/1/2021
07/01/2021
08/01/2021
TOTAL PAID:

$ 647,782.00

$
$
$
$
$
$
$
$
$
$
$

TOTAL UNPAID:

45,265.00
33,625.80
45,265.00
45,265.50
25,866.00
25,866.00
26,318.80
247,472.10

$ 400,309.90
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